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Key legal barriers for provision of abortion by Advanced Practice Clinicians

In response to the legalization of abortion in 1973,
states enacted various abortion restrictions.
Among these were restrictions on who may legally
provide abortions.

Framed both by the language used in the Roe

v. Wade opinion (which held that states cannot
proscribe abortions provided by “licensed physi-
cians”?) and by the need to forestall a proliferation
of potentially unsafe and untrained abortion provid-
ers,? legislatures and/or regulatory bodies in most
states adopted policies limiting the practice of
abortion to licensed physicians. However, many of
these provider-specific restrictions, often referred
to as “physician-only” laws, were enacted before
the roles of physician assistants (PAs), certified
nurse midwives (CNMs), and nurse practitioners
(NPs)— collectively referred to as advanced prac-
tice clinicians or APCs—were defined within state
practice acts and before significant advances in
abortion provision technology and training. Despite
developments in APCs’ clinical abilities and scopes
of practice over the past 36 years, abortion pro-
vider restrictions are still in place in most states.

This paper provides a brief overview of the cur-
rent status of these provider restrictions across the
United States, and reviews strategies state advo-
cates have used to eliminate or lessen the impact
of these restrictions on APCs providing abortions.

Current status of provider restrictions
for abortion within the United States

Currently, only five states—Kansas, New
Hampshire, Oregon, Vermont, and West Virginia—
do not have laws prohibiting the provision of
either medication or aspiration abortion by NPs,
CNMs and/or PAs.? In the majority of other states,

restrictive statutes exclude abortion from the legal
scope of practice of APCs, and thus prohibit well-
qualified clinicians from providing abortion services.

Typically, the general parameters of APC scope of
practice are established under state practice acts,
and through subsequently-promulgated licensing
board rules and regulations, which are intended
to assess and validate the ever-evolving clinical
competences of licensees. But, provider-specific
restrictions place abortion outside of this typical
governance model by excluding abortion proce-
dures from APCs’ scope of practice. While some
states place these provider restrictions within
practice acts,* most of these laws appear within
targeted abortion statutes, some of which are
located within state penal codes.®

Despite the presence of “physician-only” provider
restrictions in most states, by 2004, APCs with
appropriate training were providing medication or
aspiration abortions in approximately 14 states.®
Stakeholders in many of these states have used

a variety of mechanisms to secure clarification

and some level of legal protection for APCs who
provide medication or aspiration abortions. These
mechanisms include: legislative changes and state-
sanctioned demonstration/pilot projects, judicial
challenges, Attorney General opinions, and admin-
istrative agency and professional licensing board
rulemaking, declaratory rulings, and opinions.

State legislative changes

In California, advocates have worked for incremen-
tal statutory reform to allow for APC provision of
abortion. California is currently the only state with
a statute explicitly stating that APCs are authorized
to provide abortion.
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The Reproductive Privacy Act of 2002, which
codified a woman'’s right to obtain an abortion
within the state,” includes a provision stating
that qualified and licensed individuals —includ-
ing APCs—may provide “nonsurgical abortion,”
while only a licensed physician and surgeon may
perform a “surgical abortion.”® Under this stat-
ute, APCs in California are providing medication
abortion, which is included under the definition
of “nonsurgical abortion.”

Additionally, since 2007, APCs involved in the
University of California, San Francisco’s (UCSF)
Health Workforce Pilot Project (HWPP) No.

171 are providing aspiration abortion under a
legal waiver of the surgical abortion statute.®
Through this demonstration project, research-
ers at UCSF’s Advancing New Standards in
Reproductive Health (ANSIRH) program are
collecting and analyzing data on patient, clini-
cian and health services outcomes that will be
distributed to state policymakers in an effort to
inform decision-making related to the provision
of early aspiration abortion by APCs.

State judicial rulings

As Montana'’s experience demonstrates, pro-
vider restrictions could be successfully chal-
lenged in states where constitutions provide
explicit rights to privacy or courts have broadly
interpreted the right to privacy.’® In 1995, the
Montana legislature enacted a statute restrict-
ing the practice of abortion to licensed physi-
cians.’ Although the U.S. Supreme Court held
that the Montana law does not violate the U.S.
Constitution, ' a subsequent challenge in state
court resulted in the Montana Supreme Court’s
enjoining enforcement of the Montana law.

That court found that the provisions prohibiting
qualified PAs from performing abortions violated
the state constitutional right to privacy, which
includes a woman'’s right to have her abortion
performed by a “health care provider of her
choice.”*® The Montana Supreme Court’s deter-
mination means that qualified APCs providing
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abortion care in Montana cannot be prosecuted
under the state’s restrictive statute.

State Attorney General decisions

In light of the historical reality that many pro-
vider-specific restrictions were written before
the development and FDA approval of medica-
tion abortion or before advances in APC scope
of practice, advocates in some states have
requested that their state attorney general (AG)
provide an interpretation of the state’s laws on
the issue of APC provision of abortion. Although
AG opinions are not binding statements of

law, they are generally given “great weight” by
courts.' Therefore, receiving a positive AG
interpretation of the state’s abortion laws may
provide APCs with the reassurance needed to
incorporate abortion care into their scopes of
practice.

Washington, Connecticut and lllinois, provide
three examples of states in which AG opinions
have determined that medication abortion ser-
vices are within the scope of practice of APCs
in their states, based on their interpretations of
physician-only statutes that predated FDA ap-
proval of medication abortion and/or enactment
of APC practice acts.?s

In Washington, a statute provides that “a physi-
cian may terminate and a health care provider
may assist a physician in terminating a pregnan-
cy.”'® The intent of this voter-enacted law'” was
not to prevent qualified health care professionals
from prescribing medication abortion. Indeed
the voters’ intent to protect women’s health is
clear from the language of the statute stating
that regulation of abortion should “impose the
least possible restriction on the woman'’s right
to have an abortion.”'® Based on this language,
the Washington AG issued an opinion stating
that it is not unlawful for an advanced practice
nurse acting within the terms of her professional
license to “perform acts or procedures which
will have the effect of terminating a woman'’s
pregnancy.”1®
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Under similar reasoning, the Connecticut AG
issued an opinion in 2001 that allows advanced
practice nurses and PAs who are practicing in
accordance with state statutory requirements
and conditions to offer medication abortion.?°
This opinion considered the broad scope of
practice and prescriptive authority granted to
APCs and the FDA’s approved medication abor-
tion regimen.?1

Most recently, the lllinois AG issued an opin-
ion finding that lllinois abortion law does not
preclude APCs working under the supervision
of a physician from providing medication abor-
tion. The lllinois AG reasoned the section of

the abortion law containing the physician-only
restriction?? was last amended before the legis-
lature enacted the practice acts that allow APCs
to assist physicians by dispensing medicine,
including mifepristone, according to the general
practice within the state.?®

These three AG opinions helped clear the path
for APCs practicing in these states to provide
medication abortion and demonstrate a pos-
sible strategy for advocates in other states with
outdated provider restrictions.

State administrative agency actions—
regulations, declaratory rulings, and decisions

State administrative regulations

State constitutions and legislatures typically
grant administrative agencies the authority to
interpret and implement laws through agency-
promulgated rules and regulations, which are
generally enforceable if they are within the
scope of the authority granted by the legisla-
ture.?* A recent action in Rhode Island provides
an example of how APCs’ authority to provide
abortions was recognized by rulemaking by the
state’s Department of Health (DOH). Acting pur-
suant to the express authority to safeguard the
health, safety, and welfare of women who are
terminating pregnancies, the DOH issued a set
of rules and regulations specifying that a physi-
cian or “other licensed health care practitioner
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practicing within the scope of his or her prac-
tice” may perform pregnancy termination
procedures, while only a physician may perform
“surgical terminations.”?® Thus, APCs practicing
in Rhode Island may offer medication abortion
under these administrative regulations.

Administrative agency declaratory rulings

Like AG opinions, administrative declaratory
rulings and opinion letters are often persuasive
authorities but do not provide APCs with the
same protection as statutes or judicial rulings.

In New York, stakeholders sought clarification
from the New York Department of Health on
whether new classifications of providers, such
as PAs, could offer abortion under the state’s
physician-only law. Despite the presence of a
criminal statute limiting the provision of abor-
tions to licensed physicians, the Department
issued a Declaratory Ruling in December 1994,
stating that abortions may be assigned to and
performed by PAs.?¢

However, the Department also provided a
warning that “[p]ersons acting in reliance on
this opinion are advised that the Department
of Health has no responsibility for the enforce-
ment of NY Penal Law §125.05.”27 While APCs
providing abortions in New York can cite this
opinion in support of their practice if an issue
arises, this caution serves as a reminder of the
limitations of administrative rulings interpreting
state laws.

State health professional
licensing board decisions

In carrying out their legislatively delegated
responsibility to investigate and decide allega-
tions concerning a licensee’s scope of practice,
some state health profession licensing agencies
(such as nursing boards) have by necessity had
to grapple with the issue of whether APCs are
authorized to provide aspiration or medication
abortions. For example, in 2006, after receiv-
ing a complaint against an NP who provides
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aspiration abortion, the Oregon State Board of
Registered Nursing (OSBN) determined “the
performance of manual suction/aspiration abor-
tions was not outside the scope of practice of
a Family Nurse Practitioner given that certain
parameters have been met.” 28

A year later, after receiving and investigat-

ing a similar complaint, the Arizona Board of
Nursing (AZBN) stated: “[i]t is within the scope
of practice of a nurse practitioner to perform

a first-trimester aspiration abortion provided

the procedure is within the nurse practitioner
specialty certification population; the nurse
practitioner has met the education requirements
of A.A.C. §R4-19-508(c); there is documented
evidence of competency in the procedure.”?® In
both cases, decisions were made after careful
review of the credentials, experience and skills
required for advanced practice nurses to provide
aspiration abortion.

These decisions represent significant victories
for nursing and pro-choice advocates alike.
However, subsequent events in Arizona illustrate
the political fragility of such rulings. Legislators
who objected to the AZBN'’s decision that
aspiration abortion was within the scope of
practice of appropriately prepared NPs, intro-
duced legislative proposals to explicitly prohibit
any nurses, including NPs and CNMs, from
providing “surgical abortions,” defined to include
the use of surgical instruments or a machine
with the intent to terminate a pregnancy.° The
replacement of a pro-choice by an anti-choice
governor in Arizona, in combination with an
anti-choice legislature, facilitated the passage
of this legislation at the close of the most recent
legislative session.

Conclusion

Although antiquated provider restrictions pres-
ent barriers for APCs who would like to provide
abortions, these state strategies demonstrate
some of the approaches stakeholders can adopt
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to remove or limit the impact of these barri-
ers. Whether seeking legislative reform, a state
constitutional interpretation, regulatory decision
or administrative ruling, the political and legal
climates within the state influence the strategy
chosen and may affect the permanence of the
outcome.
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